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L REQUEST FOR RE-HEARING UNDER 37 C.Kk. § 41.52 

This Request for Re-Hearing arises from the Decision on Appeal mailed March 24. 201 1, 
Appeal No. 2010-02446. If granted, oral hearing is respectfully requested, 

H. ISSUES TO BE REVIEWED 

A. The harmful consequences of the confusion over the interpretation of the Dwight 
reference. 

3. The previously briefed but overlooked improper withdrawal of the Notice of 
Allowance under MPEP §706 04. 

C. The failure to follow and mi proper use of rite MPEP. 

lit THE ORIGIN OF THE DWIGHT MISINTERPRETATION 

As the Board is well aware, this file has a lone, rich, and interesting history dating back 
over a decade, Rather than laboriously re-hashing each twist and turn tn that history, Appellant 
has herein attempted to distill the salient events into a manageable summary. 

The primary reference for rejecting ail of the claims under 35 U.S.C. § 1 03(a) is a design 
patent issued to Dwight (US Des. 40 1 .220). Secondary references were cited in support of the 
obviousness rejection and are discussed later in these remarks. Appellant contends that the 
Dwight reference has been misinterpreted from its introduction, and its use here is inappropriate 
for a variety of reasons. 

The introduction of the Dwight reference first appears in the November 5, 2001 Office 
Action. As a design patent with several deficiencies as proper cited art for rejection of the claims 



in the present application (which will be discussed in depth below), Dwight was not introduced 
by itself, but was combined with promotional material of its Assignee, ACCO, through its 
subsidiary Kensington. These included a product review by Leonard Wiener, entitled 
"SmarterStrip/ 5 U.S. News & World Report, published May 5, 1997, and as an anonymous 
article, entitled "Designer Surge Protectors Debut from Kensingtons' Twice, published April 7, 
1997, which discloses "... color ended sockets and matching identification rings to be placed on 
the electrical device that is plugged into it." [Emphasis added.] (November 5, 2001, Office 
Action, para. 9}. 
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this matter on March 10.. 20 i i. 
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Having neither received a Notice of Allowance nor a Notice of Allowability by January 
2005,, the Appellant's Attorney consulted the USPTO online PAIR System on January 24. 2005, 
The PTO electronic record indicated that a Notice of All owability had indeed issued on 




November 15, 2004. but was never received by the Appellant's Attorney. 

However, on January 25, 2005, the electronic record of the November 15, 2004 ; Notice 
of Allowability was deleted from the USPTO PAIR System (See Evidence Appendix Exhibit B). 
Instead, on January 5 i , 2005, the Appellant A Attorney received yet another Office Action dated 
January 25. 2005. wherein Claims 49-62 were rejected, citing a primary reference, Dwight (US 
Pes. 40 i ,220) and a secondary reference Barna (US 5,775,935}, as grounds tor rejection of ihe 
claims on the basis of 35 U.S.C. 5103(a). Both of these references were previously cited and 
withdrawn by Fxammer Polk in the iViay o, 5002, non-final Office Action, over three OA years 
before. 

A Telephonic interview was conducted on February 9, 2005, by Mr. if David Ealiiviore 
for the purpose of pointing-out to Examiner DeBeradirus that both Dwight and Barna had aircadv 
been previously cited and withdrawn by Pxarnmer Polk, to which Examiner DeBerachms replied 
that he was unaware of thai part in the hie history. He further stated thai he had decided to 
conduct an independent search of the prior art, without acknowledging the previous allowability 
of the claims, which resulted in Dwight and Barna being reasserted in the ihen pending Office 
Action. The Final Rejection was mailed June 14, 2005, 

A subsequent Telephonic Interview with Examiner DeBeradinis was conducted by Patent 
Attorney Don R. MoUidc on July 26, 2005. at which time claim amendments under 37 CFR 
§116 were suggested and rejected. Examiner DeBeradinis stated that the present application 
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could not possibly be allowed without another rejection since according to the Examiner 
allowing the application would give Appellant an "unfair advantage over u.s competitors. " 

IV. SUMMARY OF THE CLAIMED SUBJECT MATTER 

Independent claim 49 addresses an AC electrical power distribution system with a 
plurality of substantially identical AC power distribution outlets for connecting AC electrical 
power to a plurality of devices, where the housing also has a plurality of colored areas (each 
colored area different from the other) tor selectively identitying each respective outlet. I he 
subject matter of independent claim 49 is found at page 3 of the .specification lines 12 through 24 
and pages 5 line 23-page 6 line 16 and figure 2 and 3 oi the drawings numbers 20N and 23 fa. b. 
e, d. e„..ri). 

Independent claim 58 describes a method for preventing confusion in users of a multiple 
outlet power strip having several identical outlets tor providing power to a plurality of devices, 
comprising the steps of: assigning a separate and distinct colored area proximate to each outlet 
tor selectively identifying each outlet of said power strip, assigning each colored area a different 
color from any other such colored area; and providing colored indicia corresponding to the colors 
of said colored areas for identifying devices assigned to each colored area. The subject matter of 
independent claim 58 is found at page 3 line 29 through page 4 line 6 of the speebfcanon and 
figures I -8 of the drawings. 

VI. MISINTERPRETATION OF DWIGHT HAS CAUSED CONFUSION 

The June, 14, 2005 Office Action (Final Office Action 7), as well as the Decision on 
Appeal that at linns it. states that Dwight discloses "a power strip housing having a plurality of 
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VII. MPEP HAS FORCE OF LAW 

in us decision, the Board found dial \ H I P § 1 503.02 V... does not have the force of law 
or regulation../" And it is true thai the Forward to the MPEP includes that statement. However, 
as pointed out by the BPA! j n Ex parte Yantagnchi. 6 1 USPQ2d 1043 (BPAI 2001); :: [i]t is well 
settled that the rules of the PTC) have the force and efleet of law unless they are inconsistent with 
statutory provisions, in re Rubiniidd, 270 P.2d 301., 395, 123 USPQ 210, 214 (CCPA 1959), 
cert, denied, 362 U.S. 903 { 1 960}'". 
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to create and enforce its own rules governing procedural rules, and these rules are given great 
deference by the courts. 

Further, there have been no enacted statutory provisions inconsistent with this MPEP 
section. In fact, many cases have used this MPEP provision to make key factual and legal 
decisions. 

For instance, m Sun Hill Industries. Inc. v. Faster Unlimited, Inc.., 48 F.3d 11 93, the U S 
Court of Appeals for the Federal Circuit uses this doctrine m holding that "in its opinion on the 
patent issues, the trial court found that the design patent recites "a shiny, stuffed bag which has 
jack-o-lantern faces on either side." id. at i 035. The patent, the trial court observed, does not 
show other features of the GIANT STf.MNwVTUMPK.lN. |T]he patent never mentions color or 
size or materlab-despite standard ways to include such information, see Manual of Patent 
Examining Procedures [§ 608.02 c>ih ed. iaiesi re\ I vv4) }. ..Id. at 1 03T3C 

In a situation similar to that of our patent examiner. "The trial court committed legal error 
by relying on unclaimed features of Sun Mill's commercial embodiment. The trial court 
recognized that "the patent never mentions color or size or material." Sun Hill. 831 F.Supp. at 
1035 

The courts regularly attribute the force of law to the MPEP. In Calnhalon Corporation v. 
Meyer Corporation No. Civ. S-OS-T/'l WBS DAD U.S. District Court for the Pastern District of 
California, 2006, the Court held that "The Manual of Patent Examining Procedure specifies how 
a patentee can indicate that a special surface treatment is used on an invention, and there is no 
indication that any sort of special surface treatment was used on both segments of the handle 
here. See id. g I 503.02(1 V)". 



in Schnadig Corporation v. Coilezione Europa U.S.A. No. 01 C 1697 U.S. District Court 
for the Northern District of Illinois, Eastern Division, 2002, the Court held "Defendant argues 
that the surf ace line drawings of (he base represent marble or a marble -like finish. Defendant 
first points out that the inventor did not use either of the symbols for wood found in the MPEP. 
Plaintiff conceded at the Markman hearing that the inventor did not use either of the symbols for 
wood found in the MPEP. Plaintiff also failed to identify the line surface drawings as a symbol 
for wood within die patent. Nothing in the patent or the prosecution history indicates that the 
hue surface drawings represent wood.' 

These eases unequivocal iv show that it is reversible error to read unclaimed features into 
a patent. Here, the Dwight design patent fails to include I } the required statement indicating the 
inclusion of color and 2; the proper use of required graphical symbols ■- yet disclosure of color is 
being attributed to if. 

Other thaii the cross-hatching, discussed below, there is nothing in the hie history of 
Dwight indicating thai color is an element of the patent. In tact, the file history of Dwight as 
well as the issued patent are completely silent as to color as a feature of the design. Appellant 
asserts thai die failure of Dwight to comply with the MPEP rules regarding color designs is 
unambiguous evidence that there was never any intent to claim color, let alone to teach or 
suggest color for use as prior art. 

Finally. Dwight tailed to tile a petition under 37 CFR 1.84(a) (2) in accordance with 
MPEP §15.05.04! to explain the distinction between the two sockets having similar, but distinct, 
horizontal line markings. MPEP §15.05.041 states, inter aba: C'i]n any drawing lined for color, 
the following statement must be inserted in the specification (the specific colors may be 
identified for clarity): 

1 1 
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VI 0. DWiGIEPS GRAPHIC SYMBOLS DO NOT DISCLOSE COLOR FEATURES 

With respect to die hatching on The drawings, two of the six hatchings are nearly 
identical, in particular, in accordance with MPEf o6UE02 ; horizontal lines are to be used io 
indicate the color blue. There are two such horizontal hatchings in Dwight, where one of them 
has greater separation hot ween each of the horizontal hues. There is no indication in Dwight 
what that difference is supposed io represent, and there is no such distinction defined in any 
section of the MPhP, One could speculate as to what Dwight was intending io portray with these 
unidentified symbols, but ii is clear error in read any meaning into the patent where the features 



of the drawings are not clearly disclosed or defined, and nothing in the file history otherwise 
clarifies the inventor's intent, 

MPEP §608.02 provides more than enough choices to show a different color for each of 
the six receptacles of DwighL if thai was Dmght's intent, instead, Dwight chose to include two 
similar but distinct hatching symbols (both symbols show horizontal lines, but with different 
spacing characteristics}, having no color difference in accordance with MPEP requirements 
T hese symbols were not included to show color differences. It Dwight intended that each of the 
hatching symbols were there to show a different color, then ail of the symbols would indicate a 
different color from the MPEP color symbol guide. Hence, the hatching symbols disclose 
surface treatments, not color. 

As the Board is we!! aware, patents that disclose color utlime the specific MPEP rules 
that govern this issue. Attached as Exhibit B are just a few examples that do just that In 
contrast to Dwighi, these patents comply with the strict MPEP rules governing color, and 
produce no confusion thai the black and white drawings include color elements. In any event, 
when a patent does not clearly and unambiguously disclose a particular element, it is error for the 
Board to engage In speculation or to impute disclosure without further evidence. But, as in 
Cepner,/' ... this seems to be a clear case m which the examiner and the board were unable Mo 
resist the temptation to read into the prior art teachings of the invention in issue"". See 
Appiieat ion o! Manuel a. Leonor, Patent Appeal No. /Pig before tire United States Court of 
Customs and Patent Appeals, quoting Graham V. Deere Co., 383U.S.1, 36, 86 S.Ct 68-4, 703. 15 
L Ed 2d 545 CP66). 

Dwight is nothing more than a design lor a power strip configuration featuring non- 
functional contours and surface treatment which includes stippling and perhaps grooves or other 



marking around the receptacles. Therefore, since Dwight actually failed to disclose a plurality of 
colored areas on a power strip for identifying individual receptacles/sockets, it fails to render the 
present invention obvious. The addition of Barna, Liner and Crane cannot save Dwight as a 
relevant reference for obviousness under 35 i SC. §103(3), since none of them arc drawn to 
power strip designs. 

if the reasoning of the Examiner, affirmed by the BP A I, was sound and taken to its 
logical conclusion, the patents provided in Exhibit B hereto among many others would never 
have issued. In particular, Barthelmess, US 6,995,525 (Light display with color and clear lights), 
which discloses in column 3 "In one embodiment, the three outlets ... are colored coded by color 
uiileront from the first color."'.. . '"In another embodiment, ai least one of the plurality of outlets 
102 may he color coded corresponding to the color of the light string ihe outlet 102 is adapted to 
receive. For example, an outlet 102 adapted to receive a string of red lights may be colored red, 
while an outlet 102 adapted to receive a string of green lights may be colored green." Further, 
Barthelmess claims "A light display power box according to claim I. wherem said first and 
second outlets are color coded' 2 

Dwight. having merely nom functional, non-colored ornamented rings, even in view of 
Barna, having merely a pattern-colored, removable alignment strip over non-identical ports, do 
not teach, motivate, .nor suggest ihe present invention which teaches functional fixed color- 
coding of substantial}),' identical outlets in a plug strip for providing, taster, superior visual and 
mental recognition. Appellant urgently contends that the present ease is "".... a clear ease in 
which the examiner and the board were unable "to resist the temptation to read into the prior art 
teachings of the invention in issue'". See Application of Manuel F. Leonor, Patent Appeal No. 
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79 i 2 before the United States Court of Customs and Patent Appeals, quoting Graham V. Deere 
Co., 383LES.I, 36, 86 S.Ct 684, 703, 15 L Fid 2d 545 (1966). 

Appellants believe that to penalize them for relying on ail of the provisions of the MPHP 
;s contrary to the fundamental principles of equity and fairness. This is especially true in this 
ease where the Board is apparently usmg the MPEP rules to argue both sides of the same issue 
(i.e. that Dvaght complies with the rule pertaining to color symbols MPEP 608.02, and is 
therefore allowable prior art, while at the same time arguing that the failure to follow the other 
applicable MPEP rule regarding the required statement under MPEP 15.05.041 was harmless 
error). 

IX, IT WAS IMPROPER TO WITHDRAW NOTICE OF 4U.OV\ VWT 
VmWR MPEP §706.04. 

On page 26 of Appellant's corrceted Appeal Brief tiled March 9, 2006, which is 
incorporated by iefcrence as if fully stated herein. Appellant began ds argument thai withdrawal 
of the Notice of Allowance was improper. The Board did not rule on that issue in its Decision on 
Appeal. 

MPEP §706,04 addresses the rejection of previously allowed claims and provides: 

A claim noted as allowable shall therealter be rejected only alter the proposed 
rejection has been submitted to the primary examiner lor consideration of all the tacts 
and approval of the proposed action. Great care should be exercised m authorizing 
sue.fi a rejection. See Ex parte Crier, 1023 (AD. 27, 309 O.G. 223 fCoirurdr Pat. 
1023): Ex parte Hay. 1909 CD. 18. 139 O.G. ! 97 (Comm A Pat. 1909). 
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1 of Niih sou wcdl* AmuO he goon m die scawh ami a pwvmi^ l^a-iiuur 

i::;u- • ii;,-r^. i> .: ci n a I • m he pre \ ion • ■ nc i i u; ■ m knowk-dgc M obic: owe .aw in 
general, an examiner should not fake an entirely new approach or attempt to reorient 
the point of view of a previous examiner, or make a new search in the mere hope of 
finding something. Amgen, Inc. v. Hoechsf Marion Rousseh Inc., 126 F. Supp. 2d 
69, i 3ff 57 USPQ2r! 1449, 1499-50 (D. Mass. 2001 ). 

As discussed, supra, Primary Examiner DeBeradmis indicated that the pending eiaims 
were allowable during the October 21, 2004, Telephonic interview. During the October 28, 
2004, Telephonic interview, he farther represented that, a Notice of Allowance would issue. The 
USPTO online PAIR System status printout of January 24, 2005, indicated that a Notice of 
Allowability issued on November 15, 2004. but was never received by the Appellant's Attorney. 

However, on January 25, 2005. i.e., one (!) day later, the electronic record of the 
November 15, 2004. Notice of Allowability was mysteriously deleted from the USPTO PAIR 
System (See ;w aienee Appendix Exhibit. B): and, instead, on January 31. 2005. the Appellant's 
Attorney received yet another Office Action dated January 25, 2004, wherein Claims 49-62 were 
rejected, citing Dwighi and Barna as grounds for rejection of the claims on the basis oi 35 U.S.C. 
§ 1 03(a), both of winch were previously cited and withdrawn by Examiner Polk in the May 6, 
2002. non-final Office Action, nearly two (2) years before, and after repeated indications of 
allowability of the present application. 

MPEP 5706.04 states, '"Great care should be exercised in authorizing such a rejection.'" 
Particularly on point is that MPEP §706.04- also provides: "Full faith and credit should be given 
to the search and action of a previous examiner unless there is a clear error in the previous action 
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or knowledge of other prior art. In general, an examiner should not fake an entirely new approach 
or attempt to reorient the point of view of a previous examiner, or make a new search in the mere 
hope of finding something.*' The Appellant respectfully submits that the Examiner did not 
exercise the requisite level of care, i.e., "''great care."' in rejecting the previously allowed claims in 
the January 25. 2004 (and subsequent) Office Actions. 

Reiterating, a Telephonic interview was conducted on February 9, 2005, lor the purpose 
of pointing-out to Primary Examiner DeBeradinis that both D wight and Barna had already been 
previously ciied and implicitly withdrawn by Examiner Polk. The Examiner conceded that lie 
was unaware of that part In the file history. He further conceded that he had decided to conduct 
an independent search of the prior art, without eves: acknowledging the previously allowed 
claims, thereby resulting in D wight and Barna being reasserted in the outstanding Office Action 
on his mistaken belief that these references were being newly cited, and thereby returning full 
circle to the examination conducted by Examiner Polk three O) years prior The Examiner 
stated that he felt uncomfortable with allowing any claims involving "color-coding" and that he 
was certain that he would find 'something'" with an independent search. In other words, without 
any indication of clear error or independent knowledge. Examiner DeBeradinis summarily 
dismissed and ignored the findings of Examiner Folk in violation of MPEP §706.04. 

Claims 49, 52, 56-62 have been rejected under 35 U.S.C. § 105(a) as being unpatentable 
over Dwight in view of Barna. Ffowever, the record shows that Examiner Folk withdrew these 
references in her Office Action dated May 6, 2002. Thus, these references had already been 
considered with respect to substantially the same claims as being reviewed here. In fact. 
Appellant believes Examiner Folk correctly withdrew Dwight because she recognized that it 
does not disclose color for identifying individual sockets on a power strip. 
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X. CONCLUSION 

Appellant understands and concedes that the misinterpretation by the Examiners of the 
Dwight reference could have, and should have been detected by Appellant at an earlier stage of 
this process. However. Appellant also believes that Examiner Polk recognized Die shortcomings 
of the Dwight reference as prior art after mistakenly asserting u. and Primary Examiner 
DeBeraduns should have recognized tliose .shortcomings, especially before reasserting in June of 
2005. 

However, Appellant is now asking the Board to review tins issue with a iresh perspective 
and in light of the facts and law discussed above. From the extent of the file history alone, the 
importance of this patent application to the Appellant cannot be overstated, and Appellant is 
humbly putting its trust and faith in the hands of the Board to make a fair and honest ruling in 
tins matter. Appellant believes that pending Claims 49-62 arc in allowable form, and favorable 
action is accordingly solicited. 
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